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INTRODUCTION

The Basque Observatory on Mobbing at Work has leastituted in Bilbao in 2003
and is composed of lawyers, public prosecutorsggsd doctors, labor inspectors and
labor psychologists who are sharing their knowleaige experience in this area and are
promoting diverse activities.

This document deals with experiences that haventgiace in our environment in
reference to measures of prevention, interventioh @otection when facing bullying
(or “mobbing”) in the work place before the affetigeople resort to the courts.

Those measures could take place in two spheres:

- Firstly, within the company, with the interventiasf management, worker
representatives and occupational health and sséetyces.

- Secondly, in the domain of interventions which esgried out by the public
administrations of labor, health and social segunit every country. These
interventions should be addressed to effectivelgl@ment the measures within
the company.

As we know, in each country the legislation coutthdition the different types of
measures. We are only going to refer to those whachording to our opinion, could
have a transnational relevance.

The first sphere where we should deal with the l@rok derived from the behaviors of
bullying is, logically, within the enterprise orghcompany. The actions that can be
undertaken when facing harassment can be classifiedrding to three types. These
can be:

- Preventive actions against harassment, when ihbiasccurred.
- Intervention actions against harassment, whenmibisied.
- Actions of protection towards those workers affdcte

In respect to these three types of actions, theirastmative bodies can intervene in
different ways:



- In respect to preventive actions, they can integvpromoting good practices and
enforcing the prevention obligations of the employe

- In respect to intervention actions, they can medmatenforce the law.

- In respect to protection actions, they can offeciaosecurity benefits and
enforcement of the protection to the affected wgke

In the following we are going to analyze the thkewls of actions within each sphere.
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1. PREVENTIVE ACTIONS AGAINST HARASSMENT

1.1. ACTIONSWITHIN THE COMPANY

Preventive actions against harassment are thosgnwhould be adopted before
the bullying becomes manifest and they can be varied. Those that are used
most within our European environment basically are:

The evaluation of psycho-social risks,

The training of workers,

The means of a suitable selection of the manageafemt enterprise

The solemn statements by the employer aimed atngdkie workers aware
of their rejection of these practices and to prewdarnings to those who
infringe the norms of coexistence.
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Of all these measureshe evaluation of psychosocial risks is that with the
greatest backing from the regulations of the Euaopgommunity and from the
national legislations on Occupational Health anfiéya

The remainder of the other stated measures couékéeuted as a consequence
or as a result of the aforementioned evaluation tifa&t reason, we also consider
the assessment of psychosocial risks as the mogtlete instrument to prevent
stress and violence at work and thus we are goirgalyze it next.

This process of evaluation or of "identificatiords(the term chosen by the
European Framework on work-related stress, whichdeem as an equivalent
term for purposes of Framework Directive 89/391/EEGf the factors of
psycho-social risk is already taking place in m&uoyopean enterprises and also
in those within our country.

This evaluation consists in the analysis of theanrzational factors (or factors
of psychosocial risk) which can be the source amgiroof acts of bullying (or
mobbing), in such a way that by reducing theseofactve are taking a step
further and making the appearance of conflict sibjtma more difficult.

However, the putting into practice of this evaloatiis giving rise to the
appearance of some problems which we deem veingfitb comment on:

- First is that of guaranteeing thenfidentiality of the data and information
that is compiled from the workers in the processwaluation.

In order to try to guarantee this principle, manly the surveys and
guestionnaires which are used to initiate an evalnaare anonymous.
However, the end purpose of the evaluation is id fout where there are
problems and risk factors in order to make themakmio the enterprise and
to try to eliminate or reduce them.



The evaluator must play a delicate game of balamceder not to harm the
privacy of the workers at the same time that hetnnysto assure that his
preventive action is efficient.

The second aspect is that of the guarantee dlethaical independence of
the evaluator. The evaluator must not be a member of the manageof
the enterprise but rather of its services of préwaen whether in-house or
outsourced.

This is a factor which differentiates the evaluasimf a psychosocial risk
from the surveys of satisfaction or of working eowiment that are
undertaken within the framework of quality managetnevithin the
enterprises.

At first, it would seem that this technical indedence is afforded greater
guarantee if the evaluator is a person who is mablved in the enterprise
and that has no interests of his own in it.

However, the outsourced expert can be subject e rpeessures from the
enterprise as he has a business relation with dt iantherefore more
precarious, while the in-house expert of the pragarservices office of the
enterprise can enjoy a status of greater protecteord technical

independence if he expresses opinions that are fangdrable to the

management of the enterprise. The answer to thieialso varies with each
case and circumstance.

The third aspect is that of the evaluation or ideattion of problems related
with stress and violence at the work place thahaloaffect the organization
as a whole but rather only $pecific individuals.

The detection or identification of individual prebhs would be possible
through the use of named questionnaires (not anougn through
individual interviews or through actions of healthonitoring that are
undertaken in the Prevention Services within thergnise.

In this last case, the monitoring of health mustude the monitoring of the
mental health of those persons especially sensitbvewith specific
pathologies (whether linked or not to work) and aoly at the time of the
evaluation but rather as a periodic activity. Imstimstance, the medical
services must provide itself with those tools whigh allow them to detect
it for its prevention.

Generally speaking, the problem presented in theuations of psycho-
social risk is that they only analyze the organarabf the enterprise but not
the circumstance that only affects specific indinats who are part of it. In
these cases, they are not capable of detecting tisotated problems of
stress or violence that only affect specific people

However, we deem that through the use of some edethiechniques, it is
possible to include the individual protection witlthe preventive planning



of the enterprise, taking into account individuab&ations when necessary
and establishing alarm procedures for a rapid vetgion in any of these
situations.

- Another problem is théackling of this process in small enterprises. The
process in them must be much more simple and theotisnterviews is
preferable and not that of questionnaires.

- The presentation of the results of the evaluatiarstnbe done through a
literary description and not through a mere presentation of numeric
amounts. It is necessary to provide a quality aialand not one solely
based on quantity.

- The measures adopted must not be stereotyped but ratimeust be very
specific and it corresponds to the employer, after consyltwith the
workers, to define and adopt them.

Some specific measures, such as training, the gmpdostatements or code
of behavior, should be adapted to the real sitnadiothe company as it has
been previously evaluated.

- Once the process of evaluation or analysis has [fieehed, one must
devise which are the measures most adequate totammaian active
monitoring of therisk factorsin thefuture.

The repetition of this process in very short pesi@sl not possible and the
best formula for the establishment of detection aladm mechanisms may
be through the use of similar means (such as aetish surveys or the
processes of quality management) or of periodicvesig aimed at a
representative sample of the workers.

All this set of measures must be sufficiently cemérso as to establish a
preventive policy against stress and violence akwoeach enterprise.

1.2. PREVENTIVE ACTIONS BY THE PUBLIC
ADMINISTRATION

1.21. THE TASK OF PROVIDING COUNSELING AND
SUPPORT

The first function of the Public Administration slid be counseling and
providing technical support to the enterprisesh occupational health
and safety services and to the workers for the Iepnaf problems
related with bullying or mobbing.

In many countries these tasks are carried out Hpfigphealth or labor
administrations. The responsibility in our terntdrelongs to the Basque



Institute for Occupational Safety and Health (OSALAnstituto Vasco
de Seguridad y Salud Laborales").

The innovative character of the establishment @ventive measures
when facing stress and violence at work often megua fostering from
the administration over its correct use by the mmiges and the
prevention services.

Those entities dedicated to the research, promatnohcounseling of the
enterprises and workers in safety and health akwsuch as OSALAN
within the ambit of the Basque Country, also hefpam element of
socialization and communication of the experierase$ good practices in
this matter.

OSALAN also provides coordination between the leanhd labor
administrations and can collaborate with the Labwmpectorate in its
function of control and supervision over the cutréegislation or
enforcement.

1.2.2. ENFORCEMENT OF PREVENTIVE MEASURES

The enforcement task corresponds to the Labor ttspde, in our case
to the “Labor and Social Security Inspectorate”.

The role of the Labor and Social Security Inspedtrin Spain is
relevant insofar as the scope of the developmenta adanctioning
administrative law due to non-compliance with labad social security
regulations has been greater than in other cogntrie

In many European countries the main problem toreefthe preventive
measures lies in highlighting the legal obligatidos the companies in
the domain of the Occupational Health and Safetsgla

Once violence and stress are deemed as health faskihe workers
which the employer must avoid or reduce, thenhaldbligations set out
in Framework Directive 89/391/EEC go into effect.

The employer should provide guarantees for theysafed health of their
workers, take measures to avoid risks and assédbealrisks which
cannot be avoided.

Risk assessment should be aimed, in this casdentify the factors that
may cause stress and violence (including bullyiagdl to take all the
measures necessary to prevent them.

Reaching this conclusion is not so difficult orkgisas we already have
plenty of examples of physical and psychologidalegses whose origin
can be found in situations of stress and violed¢beaworkplace.



And as we shall see in the following, in our pubdigstem of social

security, as well as in others, many of these ailsi@re recognized as
work-related accidents once that relation of caosdtetween work and
illness can be demonstrated.

However, the public authorities of European Statest control the
application of preventive regulations still findfaiulty in admitting in a
clear and open manner the obligation to evaluatdemtify the psycho-
social risks in a proactive manner, in the same asyother kinds of
risks. This ambiguity is also manifest in the Ccliee Agreements
entered by the European social agents.

In this manner, the European Framework AgreemenWanmk-related
Stress that was signed in 2004 only establishesolttigation for the
employer to intervene after they have identifiedrablem related with
work-related stress.

But it does not clearly state the obligation of émeployer to undertake a
proactive action of identification or analysis bketproblems associated
with work-related stress within their enterprisefdoe the problem is

clearly reported or identified. The employer’'s ghlion is reactive but

not preventive or proactive.

The Agreement also establishes a choice for fasiatk-related stress
problems between the daily management of workedlatisks, the
establishment of a differentiated stress policgath enterprise and the
adoption of a specific measure in order to allevthe problem.

However, these three options are not equal in cordad value. The
establishment of an anti-stress policy or the adaptof specific

measures can take place correctly if it is precdmedn analysis or an
evaluation of the stress risk factors in the waakpl

On the other hand, an evaluation or analysis ofigks can not have real
effectiveness if we don't adopt a set of measuraisdompose a coherent
preventive policy derived from that evaluation.

In fact, the use of these options always requinessame method, based
on a previous analysis or evaluation of every sitna(and that would
require more or less depth) and the latter adopifcam measure or set of
measures (or policy) that should be consistent itith

What in fact could be understood is that two patindd be followed:
= That of the same treatment for all work-relatedksisvithin the

company through the services and representativekeoenterprise
and of those workers specialized in that field.



= Or a special and specific path in order to hantksé matters in
which the management of the enterprise and the nanyli
representatives of the workers or other peoplevates directly.

On its part, the recent European Agreement on KHarast and Violence
at Work signed on April 2007 doesn't even mentiba obligation to
develop this preventive and proactive action of l@e@on or
identification of psycho-social risks but rathes,iss main measure along
these lines, establishes the implantation withitemmises of internal
systems of mediation and arbitration for the solutof disputes related
with harassment.

However, the introduction of these systems is nateasure that as such
can be considered as preventive as it only is aeti/ in those cases
where the conflict has had a clear manifestatidmer&fore, this is a
measure of intervention and not a measure of pteren

In order to combat this situation of silence andomuity, it would be
very convenient for the administrative authorittdghe European states
or the European Commission to clearly state itisethvor of the need to
undertake an evaluation of the psycho-social riskall workshops in
accordance with that provided in Article 6 of theafRework Directive
and even embody that willingness in a solemn stat¢mr declaration.

In Spain the lack of evaluation of psycho-sociaksiis considered an
administrative offence which entails a fine rangingm € 1.500 to €
40.000.

2. THE INTERVENTION WHEN FACING HARASSMENT

2.1

WITHIN THE COMPANY

2.1.1. THE PROCEDURES OF INTERNAL MANAGEMENT OF
DISPUTES

As we have already mentioned, the most generaltgmed means of
intervention when facing harassment in the workpla that of the
establishing of procedures of internal managemdnthese types of
disputes.

These procedures, as already partially includedhen aforementioned
European Agreement, must guarantee the confidentad the claims
and that the acts are thoroughly investigated.

But in our opinion, the resolution should not béydmmited to agreeing
with one side or another, but rather also to imgetpreventive and
protective measures for the health of all thosecaéd.



Otherwise, these procedures become a mere cogabtorresponding
to the imposition of disciplinary sanctions and \ebanly contribute to

an individualization of the problems (obviating th@ganizational

problems which underlie in each case) and the patetanger that these
problems could reproduce in the future.

Another additional guarantee that we think showddirixluded in these
procedures, and that is not provided in the Eunopsgreement, is that
of assuring the neutrality of the person who isngaio mediate in the
dispute or to issue a resolution in it. This personst not have any
implication in the matter that he is to handle dre should also be
protected in respect to future potential repristism the company
management.

Some public administrations and enterprises insoaroundings, such as
the Basque Government and the University of thegBasCountry have
already decided to implement this type of systemoubh internal
regulations or collective agreements.

However, the problem that is raised is the diffigudf its expansion to
small enterprises as in most cases the resolutiaghéoemployer doesn't
meet the minimum guarantees of objectivity and irnglity. Because of
this, having the possibility that these problemslddoe managed in a
sphere higher to that of the enterprise would lesral advisable.

This is only possible if the legislation requirdge timplementation of
these systems, either by following the Belgian examof the
intervention of a work psychology expert in the ezrial prevention
services of the enterprise or through public orleotive mediation
systems as we shall see in the following.

212. THE INVESTIGATION OF ILL-HEALTH PROBLEMS
WITHIN THE COMPANY

Another manner of intervening in these problemat th not mentioned
in the European Agreement but that can be fountberSpanish Law for
the Prevention of Work-related Risks and not sohmucArticle 9.d) of
the European Framework Directive, is the obligatwbrthe employer to
investigate the causes which may have been hatmthle health of the
workers.

For this, it is necessary that the enterprise kneither directly or
indirectly, through the affected worker, the pos#ibthat the physical or
psychological ailments that she suffers are, adegrtb her judgment,
due to a situation of stress or violence at work.

The prevention services of the enterprise is resiptan for undertaking
this investigation on the causes and also for mimgoto the enterprise,



2.2.

as a result of this, the adoption of preventive pratective measures for
the affected worker or workers.

ACTIONSBY THE PUBLIC ADMINISTRATION
2.2.1. MEDIATION

As previously stated, the public systems of meadimare indispensable
when the internal procedures are not put in pladen the problem has
been raised in small and medium size companieshenwhe company
management is involved.

A public system of mediation is the French modeintérvention which
is based on the "prud’hommes", as public mediatoadl kinds of labor
disputes.

Another system of mediation could be establishedtliese cases via
collective bargaining with a sector or territorsdope. This system has
been implemented in the Basque Country but it has yet been
implemented for bullying disputes.

A third possibility is the mediating role, whichrcalso provide technical
counseling, of Labor Inspectors in labor disputesemployers and
workers. As a matter of fact, this is the type ofian which is most
demanded of the Labor Inspectorate.

This type of action has the benefit of reachinguéclq resolution for
those conflicts which, if done in another way bigireg this issue before
the courts, entail a long delay in time.

For that reason, this is actually the most soughiti®n by workers when
they wish to remain in the enterprise and prefemérmediate solution
before subjecting themselves to the issuing oflaguhat can only be
either of acquittal or of conviction for the aggges and which in itself
does not contribute to the improvement of her weaking conditions.
2.2.2. ENFORCEMENT OF INTERVENTION MEASURES

The function of control and supervision of the lalbegulation, which
corresponds to the Labor Inspectors, reveals spsmmaplexities.

Labor rights and occupational health and safety rights
This is as it can make reference to:
o Administrative offences of the basic rights of therk relation (the

right to a dignified treatment or dignity at wotk, privacy, to equal
treatment and to non-discrimination)
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o As well as to offences related with the safety hadlth at work (the
absence of protective measures when facing a seriel and the
lack of investigation of the harms for the health).

This dichotomy is common with other legislationsieTlegal complexity
of bullying comes with this double violation of thasic labor rights as
well as the rights to occupational health and gafet

We are not before a case of bullying when thera gngle offence to
labor rights not susceptible of causing a healtlpamment (such as
offence against dignity, privacy or non-discriminay).

Also, we are in the presence of a case of workedlatress, not a case of
bullying when there is a single offence to a wokkeccupational health.
We consider bullying only when there is a doubldation.

One as well as the other behavior admits beingtedeaas an

administrative offence against the classical laiigints of the protection

of dignity and privacy of the worker and as an ofie against the rights
which arise out of the duty of care and the guaeuhdr the health of the
workers, which also corresponds to the employérs dleemed that in
any of the cases, the commission of said offers&gry serious and can
entail fines of up to € 90,000.

As a general rule, when there is a concurrencenedet two different
types of offences, then the one which must prasdhat of imposing the
sanction for the administrative offence which iemed as most serious
in the legislation.

Liability of the employer by action or omission

Another related problem is the liability of the doyer by action, when
he is personally the actor of the aggression, ooimyssion, when he
violates the duty of protecting the labor and Healhd safety rights of
the workers if he knows, or should know, that thefiavior is happening.

At times, one can not compile sufficient and adégevidence of the
active behavior of harassment but in turn can slowehavior of
responsibility due to omission due to being passiVhis can be
demonstrated through a lack of preventive and ptiole measures
towards the affected workers.

Thetypesof behaviors

The behavior of mobbing at the work place, fronegal perspective, can
be classified according to two types of actions.
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o The first would be that dealing with the abusivehdegor of
management when facing subordinates or the "alfuematlvority".

o The second would be the degrading behavior or mdggical abuse
aimed towards a worker of the enterprise by oneseweral of its
workers or even those external to it (clients @rs irrespective of
their condition.

The abuse of authority is that which is exercisedtfee higher or
intermediate management of an enterprise in theyiogr out of their
organizational or management functions of the entsx when their
behavior is derailed from the objectives and puegoproper of the
organization and of the management of the servizehwis under their
responsibility.

The abuse of authority is a deviation of power mal the management
adopts decisions which go astray from the orgaiizal or productive
logic of the enterprise.

The second behavior, which is the continued deggatteatment against
an individual, can be deemed as infringing agaihstright to the due
consideration of dignity.

In it, there is not an abusive use of the managéempewers, but rather
the representative of the enterprise or other &fwbrkers carry on
behaviors that due to their reiteration or relewaantail an infringement
of the right to the due consideration of dignityancordance with the
guidelines and standards of social behavior.

3. PROTECTIVE MEASURES FOR THE AFFECTED
WORKERS

3.1. WITHIN THE COMPANY

Lastly, another measure that must also be tackigninmhe enterprise is that
dealing with the protection of those workers aféelcby stress and harassment
behaviors.

These measures can be the temporary or permangoihapent to a new post
that is compatible with the psycho-physical charastics of these workers, the
change in the working conditions (schedule, pldoeation, shift, etc.), the
preparation and training for the return to worke tassignment of support
personnel both for the development of the task el as for the taking up of
relations again or medical and psychological suppor
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The measure most commonly adopted, either in a desmp or permanent
manner, is the change of the job post of the adtict

3.2. ACTIONSBY THE PUBLIC ADMINISTRATION

3.21. THE AWARDING OF BENEFITS BY THE PUBLIC
ENTITIESOF THE SOCIAL SECURITY SYSTEM

The function of awarding of the benefits providadhe public system of
Social Security corresponds to the entities thataga them.

The public entities of Social Security also inter@ein harassment
conflicts as they have the responsibility to awtrdse social benefits
that are derived from a work-related accident aatlfrom a common
illness, and also may decide upon the imposing sti@harge to the
employer who has not complied with the general soofprevention of
these behaviors.

The recognition of the ailments derived from molgbas a work-related
accident depends on providing sufficient evidengdhe worker of the
existence of a causal connection between his oailreent or illness and
his or her labor relation. It is not necessary émdnstrate that there has
been harassing behavior but only a causal conmebgoween the iliness
and work.

The greatest inconvenience for this recognitiothet, in general, our
legislation demands that causation with the workest be unique and
that there can not be other external causal fadtotbe labor relation;
while, in a greater part of the cases of mobbihgt telation is a multi-
cause event.

Our legislation, however, also provides for thegpmitity of considering
as a work-related accident those cases in whichilihesses or the
defects suffered previously by the worker and tletome more serious
as a consequence of the injury which constitutesattident.

Therefore, the case where mobbing provokes, leadsrtworsens a
previous psychiatric pathology that was silent synaptomatic could
also be considered as a work-related accident.

Our System of Social Security also foresees theadled "surcharge of
benefits”, which is an additional indemnity that tivorker receives
(ranging from 30 to 50 percent of her social bdsgfivhen her work-
related accident has been caused by a breachingvibehof the
employer.

In this case, we would be dealing with the bredcthe legal duty of the

employer to "guarantee” the safety and health efwlorker under his
service. This duty is breached when the employensgif or his
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representative have undertaken an active behavidratassment, or
when the employer had knowledge of the harassihg\ber towards one
of his employees by another worker of the enteepras when he should
have had full knowledge of it and didn't take eéfic preventive or
protective measures, in accordance with the afonéoreed terms of an
administrative offence.

The procedure of a surcharge of benefits can limted by the Labor
Inspectorate or by the affected worker's own ititeabefore the Office
of the Social Security.

3.2.2. ENFORCEMENT OF PROTECTIVE MEASURES

Article 25.1 of our Act on Occupational Health aSdfety establishes
that “the employer shall guarantee particularlyghaection of workers
who, because of their personal characteristicsnomk biological state,
including those who have a recognized conditiomplofsical, psychical
or sensorial disability, are specially sensitivethe risks derived from
work. To this end, the employer shall take intocart those aspects on
assessing the risks and, accordingly, shall tagendtessary preventive
and protective measures”.

“Workers shall not be in jobs in which, because tloéir personal
characteristics, biological state or because oir thely recognized
condition of physical, psychical or sensorial disgh may be put
themselves, other workers or other persons relatirtge enterprise in a
dangerous position or, in general, where they fimginselves openly in
transitional states or situations which do not oesb to the
psychophysical requirements of the respective jobs”

The Labor Inspectors base their protective actairenforcement in this

article as well as in the employer’s obligatioradfpting the work to the
individual (Article 15.1(d) of the Act) and to prioke notice to the

employers to move the worker to another post adapt the post to her
personal situation.

The problems that may be raised by this practieear the one hand, the
clash with the rights of other workers of the eptise who also aim to be
transferred to that post. In our country, some lagreements tackle this
guestion establishing a preference for the workiected to change his
or her post.

And, on the other, the recognition of these situwtiby the prevention
services when these are due to psychological diserds there only
exists a recognized and admitted practice whenirggatith physical
disorders.
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Usually the doctors should recognize the existesfca post-traumatic
stress syndrome and the convenience for the waookgo away from the
focal point of the illness.

The violation by the employer of this duty couldahin our law an
administrative offence fined from € 1.500 to € 400
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